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EDITORIAL NOTES. 


The special session of the Legislature ended without any record 
such as it was hoped it might make. ‘The main object in calling the 
Legislature together was to procure the enactment of some measure 
of jury reform that would be an actual reform, and not a pretense. 
The result was two bills, one of which is probably unconstitutional 
and the other of which does not go to the root of the matter. What 
is known as the Fielder bill, prepared by the Governor himself, may 
be looked upon as a slight but inefficient step toward jury reform, 
and what is called the Egan bill, providing for a jury commissioner 
in each county to be nominated by the Chancellor, which commissioner 
shall act with the sheriff in drawing juries, and which bill (or act), 
however, shall not become a law until made so by a vote of the people 
at large, is probably the worst attempt at remedying an evil ever 
made in this state. There must have been many who voted for this 
measure, knowing in the first place that the act would be, in all 
probability, declared unconstitutional by the Court, and in the second 
place that the referendum feature would prevent its becoming even 
a seeming law. Our courts have held so distinctly that a law must 
become a law by act of the Legislature, and not by direct vote of 
the people at large, that we can hardly conceive why lawyers in the 
Legislature should now take a contrary view. It is perfectly per- 
missible that an act, which actually goes into effect by command of 
the Legislature and with the assent of the Governor, shall not operate 
over a given territory until a vote of the people in that territory 
affirmatively approve; but it is another thing to say that a law shall 
become a law or become operative in the whole state after the people 
of the whcle state have passed upon it at the ballot box. The con- 
stitutional amendments are passed upon in that way, but not the 
statutes of the Legislature, which the Legislature itself must decide 
upon under the exercise of its will. 





At the present writing it is over two months since the 137th ses- 
sion of the Legislature adjourned, passing an enormous number of 
bills, most of which were approved by the Governor, and still the 
Bench and Bar of the state are without any printed copies of the 
approved statutes. We do not know what is the excuse for the delay, 
but it is a serious one, and our surprise is great that lawmakers and 
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lawyers have made so little ado about it. Nearly all the new statutes 
took effect on the day of approval, and we are living now, and will 
live for some months to come, in all probability, under laws, a knowl- 
edge of which scarcely a handful of men possess. Ignorance of the 
law excuses no man, but certainly the state is not to be excused for 
refusing to give wisdom in place of ignorance. 





An entirely reasonable decision was made by the New York 
Court of Appeals on April 4th, in an action brought by a lady of the 
name of Wilson against a Buffalo druggist for injuries sustained 
through the use of medicine purchased at his store. The chief defense 
was that the preparation, though bearing a label indicating that it 
was put up by himself, was manufactured by an entirely reliable firm, 
and he, believing it to be as represented, should be absolved from 
liability. But the Court held that the druggist, because of the 
representation on the label that he was the manufacturer, “became 
responsible to the plaintiff for the strength and quality of the prepara- 
tion, notwithstanding its patented or proprietary character; and if 
the compound contained an injurious substance instead of being 
purely vegetable, as the label declared, the defendant became liable 
in law for the injuries suffered by the purchaser in consequence of 
ignorantly taking the concealed poison.” In almost all drug stores 
medicines are sold purporting to be prepared, even if the word 
“prepared” is not used, by the seller, and the confidence the pur- 
chaser has in actual preparations of the seller must often determine 
the former to buy and try the medicines. Yet the law is well settled 
that what a man adopts as his own in the way of a medicine, or 
patent, or other matter he sells, he may be held liable for, for any 
damages accruing, the same as if he were the actual manufacturer. 





That was an interesting report made some time ago by the Com- 
mission appointed by Governor Wilson, under authority of the Legis- 
lature, to report on the utility of the Employers’ Liability Law. The 
report showed that dependent families of workmen who are killed 
receive about three and a half times as much as under the old system, 
while in cases of permanent disability the injured workman receives 
about fifteen times the average amount available in the ordinary 
remedy of an action at law. In addition, under the new system, more 
than ninety-two per cent. of the accidents are compensated for, while 
under the old system, as nearly as can be estimated, only about twenty 
per cent. of the injured persons received compensation. The average 
compensation for fatalities commuted by the courts in a lump sum is 
$1,258.64, while the average total payments at the end of 300 weeks, 
where there has been no commutation, is $2,091 per case. The figures 
cited in the report are in the main exclusive of accidents happening 
on railroads, of which there are 126 in the State, operated or leased 
by forty different companies. With the single exception of the Central 
Railroad, the interstate roads are paying practically no attention to 
the liability act, either in connection with transportation or in the 
shops. In this connection the Commission says it is significant to 
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notice that cases of accidents occurring on railroads which come be- 
fore the courts are being treated by the Judges the same as any other 
class of accidents, the courts ordering compensation. Several of the 
most prominent roads are credited with the statement that they are 
necessarily subject to the Interstate Commerce Commission and con- 
not come under the requirements of the liability of any individual 
State. In presenting its statistical report, which, for the reasons 
stated, does not include accidents on railroads, the Commission calls 
attention to the condition in other States where no compensation en- 
actments have been in force in order to compare the results under 
the present New Jersey act with those prevailing under the old process 
of securing damages by trial and jury award. An investigation of 
105 fatal accidents in Erie County, N. Y., showed that seventy-eight 
of the dependent families got no substantial support, the compensation 
ranging from nothing to $500. In thirty-seven per cent. of the cases 
nothing was received. Another tabulation showed substantially the 
same situation, seventy-seven per cent. receiving less than $500 and 
forty-five per cent, receiving nothing. The Commission invites a 
comparison between these figures and the average total payments, 
at the end of 200 weeks, under the New Jersey law, of $2,091 per 
case, and in commuted cases of $1,258, paid to eighty-nine per cent. 
of the cases. 





THE PROPOSED FEDERAL INCOME TAX—AN ABSTRACT. 


The following analysis of the provisions of the proposed Federal 
Income Tax Law, by which it is intended to bring in an annual revenue 
of over $70,000,000 from over 400,000 incomes, has been prepared in 
view of the widespread interest taken in the law. 

Representative Hall, who introduced the Income Tax Bill in the 
House, has, in connection with treasury experts, prepared an analysis 
ot his bill, some provisions of which, as reported in the current press, 
have been taken as the basis of the analysis. 

Personal Tax: What Persons Taxable.—The persons whose in- 
come is taxable include all citizens of the United States residing 
therein or abroad, and persons residing in the United States, though 
not citizens thereof. Persons residing outside of the United States 
are taxable upon the net increases from property owned, and upon 
any business, trade or profession carried on, by them therein. 

Amount of Tax.—The tax is an annual one, based upon the amount 
of net income. On incomes over $4,000 the normal tax is one per cent. 
An additional tax is provided as follows: On incomes over $20,000 
and not over $50,000, one per cent. ; over $50,000 and not over $100,000, 
two per cent.; over $100,000, three per cent. 

Character of Income Taxable—The income taxable includes: 
Income gains and profits derived—from personal services of any kind, 
including salaries, wages or compensation however paid—from pro- 
fessions, vocations, business trade or commerce—from sales or deal- 
ings in property, real or personal, growing out of the ownership or 
use or interest thereof—from rents, securities, dividends or interest— 
from lawful business transactions carried on for gain or for profit. 
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There is also included the income of property acquired by bequest, 
devise or descent and the proceeds of life insurance policies paid upon 
death, excluding, however, the value of the property and the proceeds 
of the policies. 

Deductions.—The deductions allowed include—necessary expenses 
actually incurred in carrying on any business—interest accrued and 
payable within the year on indebtedness—taxes, national, state, county, 
school and municipal—losses arising from fire, storm or shipwreck, 
where actually sustained during the year and not compensated for by 
insurance or in any other manner—worthless debts, actually ascer- 
tained to be so and charged off during the year. A reasonable allow- 
ance is also made for the exhaustion, wear or tear of property arising 
out of its use or employment in business. Deductions are also al- 
lowed for—incomes the tax upon which has been paid at the source— 
amounts received upon the stock of any corporation, etc., which is 
taxed upon its net income—interest upon bonds and securities guar- 
anteed free from taxation. No deductions are, however, allowed for— 
personal, living or family expenses—taxes assessed against local 
benefits—expense of restoring property or making good the exhaus- 
tion thereof, for which an allowance has been made—amounts paid 
for new buildings, permanent improvements or betterments made to 
increase the value of any property or estate. 

Exemptions.—Exemptions are allowed as follows—interest upon 
the obligations of a state or of any of its political subdivisions— 
interest upon the obligations of the United States, the principal and 
interest of which are now exempt from Federal taxation—compensa- 
tion of the l‘ederal judges now in office, and of the present President 
during the term for which he has been elected. The compensation 
of all officers and employees of a state or of any of its political sub- 
divisions is likewise exempt. 

Incomes Exempt.—As above stated, incomes of $4,000 or under 
are exempt from the tax, but only one deduction of the $4,000 is 
permitted to pe made from the aggregate income of all the members 
of a family; the family referred to includes one or both parents and 
one or more minor children, or husband and wife, with the exception 
of a wife living permanently apart from her husband. Guardians 
are allowed to make the deduction in favor of each of their wards 
when they are not comprised in one family having joint property 
interests. 

Tax Year.—The tax in the case of individuals is computed for 
the calendar year ending December 31, 1913, and the return is required 
to be made on or before March Ist of the vear 1914 and of each year 
thereafter. 

The Return.—True and accurate returns must be made under oath 
or affirmation as to all net incomes of $3,500 or more, in the form 
prescribed by the Commissioner of Internal Revenue with the ap- 
proval of the Secretary of the Treasury, setting forth specifically the 
gross amount of income from all separate sources, from which shall 
be deducted the items set forth above. 
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Who Shall Make Returns.—The petsons required to make re- 
turns include all taxable persons of lawful age, guardians, trustees, 
executors, administrators, agents, receivers, conservators, and all per- 
sons, corporations or associations acting in any fiduciary capacity. 
All such persons must render a return of the net income of the person 
for whom they act coming into their control or custody or management. 

Provision is also made that all persons, firms, companies, co- 
partnerships, corporations, joint stock companies or associations and 
insurance companies, in whatever capacity acting, having the control, 
receipt, disposal or payment of fixed or determinable annual gains, 
profits or income of another person subject to the tax, shall, in behalf 
of such other person, render a separate and distinct return for each 
person upon which the normal tax is paid at the source. 

Exceptions to returns are made in the case of persons liable for 
the normal tax only on their own or another’s account. Such persons 
are not required to make returns of the income derived from dividends 
on capital stock of corporations taxable upon their net incomes, No 
return is required of incomes which do not exceed $3,500. 

Collector’s Duties.—The Collector of Internal, Revenue is required 
to see that the tax lists are properly verified, and he may increase the 
amount of any return where he has reason to believe that the same 
is understated, after giving due notice and taking proof. The person 
taxable, in case of disagreement between him and the collector, may 
submit his case to the Commissioner of Internal Revenue. 

ification must be given ‘before June 
lst of each year to all persons as to the amount of their assessment. 

Neglect to Make Return.—In the case of neglect or refusal to 
make returns, or where the returns are fraudulent and false, the com- 
missioner himself may make the return upon discovery of the facts 
within three years. 

Payment of Tax.—Payment oi the regular assessments is re- 
quired to ‘be made on or before June 30 of each year, and in the case 
of assessments made by the Commissioner, upon notification. 

Penalty for Delayed Payments.—A penalty of five per cent. and 
of one per cent. interest per month from the date due until payment 
is authorized on amounts due and unpaid after June 30th or for ten 
days after notice and demand by the Collector, the same to be added 
to the tax. Exceptions are made, however, in the case of incomes 
from the estates of insane, deceased or insolvent persons. 

Collection at Source.—Persons, firms, companies, etc, required 
to make and render a return of income under their control in behalf 
of another are authorized and required to deduct and withhold the 
normal tax and pay the same to the Federal official authorized to re- 
ceive the same. Such persons, firms, etc., are held personally liable 
for the tax. Such persons include lessees or mortgagors of real or 
personal property, trustees acting in any trust capacity, executors, 
administrators or agents, receivers, conservators, employers and all 
officers and employees of the United States, having control, receipts, 
custody, disposal, or payment of interest, rent, salaries, wages, pre- 
miums, annuities, compensation, remuneration, emoluments, or other 
fixed or determinable annual gains, profits and income of another 
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person exceeding $4,000 for any taxable year who are required to 
make the return in behalf of another. There are excluded from the 
above, however, incomes from dividends on the capital stock, or from 
the net earnings of corporations, etc., subject to the normal tax. 

Benefit of Exception —How Obtained.—To obtain the benefit of 
the $4,000 exemption where the tax is paid at the source, an affidavit 
claiming the benefit of the exemption must be filed not less than 
thirty days prior to the date when the return is due, with the person 
or concern required to make the payment. The return must show the 
annual gains, profits and income from all sources, and also the de- 
ductions asked for, and must be made in turn to the district Collector. 
The incomes taxable at the source include those derived from interests 
on bonds, mortgages, or other indebtedness of corporations, joint 
stock companies or associations, insurance companies and securities 
of the United States not now exempt from taxation. There are also 
included incomes derived from coupons, checks or bills of exchange 
for or in payment of interest, or dividends upon, bonds of foreign 
countries,—from foreign mortgages, or like obligations, not payable 
in the United States—and from stocks or obligations of foreign cor- 
porations, etc., engaged in business in foreign countries. The tax 
upon corporations includes inint stock companies or associations and 
every insurance company.—Law Notes. 





SIR EDWARD COKE. 


The Great Oracle of the Common Law. 


It is generally admitted Sir Edward Coke was the most profound 
oracle of the common law in the history of English jurisprudence. 
His devotion to his profession became a passion which dominated 
every other impulse of his intense nature. He had little or no taste 
for literary pursuits and the arts and graces that refine. By the con- 
centration of his marvelous powers, aided by untiring industry, he 
won his way against great odds to the proud distinction of being 
the ablest interpreter of the common law, that ever held the balance 
and bore the sword of justice. His great rival, Bacon, said of him: 
“Without Sir Edward Coke, the law by this time had been like a 
ship without ballast.” 

The age in which Bacon lived was one of transition, the age of 
the renaissance; one in which the nation was slowly emerging from 
the dead past of mediaevalism and taking on new form and life; its 
people vibrating with the impulse of new found vigor and claiming 
the right to share in the guidance of their own destiny. The age, too, 
is ever memorable for the distinguished names that added lustre to its 
annals, Spenser, Shakespeare, Bacon, Cecil, Essex, Drake and Raleigh. 
All these influences of environment did much to direct the course and 
mould the character of the future great Chief Justice. 

Coke was born at Norfolk, on the 1st of February, 1552, during 
the reign of Edward VI., and died, on the 3rd of September, 1634, 
during the reign of Charles |., in the eighty-third year of his liie, 
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thus living under the following sovereigns, Edward VI., Mary, 
Elizabeth, James I., and Charles I., and during some of the most ex- 
citing events of English history. 

When sixteen years of age he was admitted a student of Trinity 
College, Cambridge, and left ‘Without taking a degree. When twenty 
years of age, in 1572, he was entered a student of the Inner Temple. 
He was one of the most dogged, intense and laborious students that 
ever entered an Inn of Court, and this not for a term, but during 
the whole course of his studentship. He rose at three in the morning 
and spent the early part of the day in reading Bracton, Littleton, 
the year books, and the current abridgments of the law. After 
breaking his fast he went to Westminster and listened to the trial of 
causes and the arguments of the learned sergeants at law, taking 
careful notes. In the afternoon he attended lectures or readings at the 
Inn. After supper he attended moots, where difficult questions of law 
were propounded and discussed. In the evening he entered, in his 
commonplace book, under proper heads, all that he had gathered 
through the day. Never did student carry out so fully as did Coke the 
oft-quoted precept: “Learn to scorn delights and live laborious days.” 
It is said of him, that during the whole course of his life he never 
saw a play acted, or read a play, or was in company with a player. 
He branded Shakespeare and Ben Jonson, when in the height of their 
popularity, as vagrants, who should be set in the stocks and whipped 
from tithing to tithing. He had scarcely any literary attainments and 
but little taste for philosophy or scientific subjects, being in this 
respect the very opposite of Lord Chancellor Bacon. His recreation 
and chief delight were found in his law books. His motto emphatically 
was: “This one think I do,” and never was motto more faithfully 
adhered to. So great had been his proficiency in his studies, the 
Benchers of the Inner Temple made an exception in his case and 
called him to the Bar, in 1578, when he was a student of only six years’ 
standing, the regular term being seven years. 

The rise of Coke at the Bar was exceedingly rapid. In his first 
case he finally succeeded in obtaining a verdict, in his client’s favor, 
by a very learned argument on motion in arrest of judgment. In 1580, 
he was appointed a reader of Lyon’s Inn. His lectures to the students 
and attorneys attracted much attention and received great applause. 
Shortly after, almost at a bound, he attained the highest position in 
his profession, by winning a verdict for his client, in one of the most 
celebrated cases that ever engaged the consideration of an English 
Court, known to every legal tyro as Shelley’s Case. It was so im- 
portant and attracted so much attention that it was ordered to be heard 
in the Exchequer Chamber before the Lord Chancellor and the twelve 
Judges. His position was now assured and his income was so large. 
it is said, that the Crown became alarmed lest his possessions should 
be too great for a subject. 

In 1592 he was unanimously elected Recorder of London. In the 
same year he received the appointment of Solicitor-General to the 
Queen. In the year following, he was elected to Parliament as 
representative for Norfolk, and without parliamentary experience was 
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elected speaker on the opening of Parliament. The bad taste and 
sycophancy of his florid address to the Queen, at the Bar of the House 
of Lords, when presented for royal approbation, showed such an utter 
lack of literary culture and good taste, as evinced how little he knew 
beyond his profession. He was reported as follows :— 

“As in the heavens a star is but opacum corpus until it hath 
received light from the sun, so stand I corpus opacum, a mute body, 
until your Highness’s bright shining wisdom hath looked upon me, 
and allowed me. Amongst so many grave, many learned, many deep 
wise men, and those of ripe judgments, J am but untimely fruit, not 
yet ripe, but a bud scarcely blossomed. I fear me your Majesty, 
amongst so many fair fruit, has plucked a shaken leaf.” 

In 1594 the office of Attorney-General became vacant. Francis 
Bacon, Coke’s junior by eight vears in standing at the Bar, was an 
applicant. Bacon, by his agreeable manners, his eloquence, his great 
powers and fine literary taste had already won in Parliament a high 
reputation and a host of friends. Coke, however, was promoted by 
reason of the satisfactory manner in which he had discharged the duties 
of Solicitor-General, to the proud position of the first law officer of the 
Crown. The rivalry thereafter between these great men was bitter 
and unrelenting. Coke held the position of Attorney-General until 
the 30th of June, 1606, when he resigned, and became Chief Justice of 
the Court of Common Pleas, in the reign of James I. This period of 
twelve years, during which he acted as first officer of the Crown, was 
the least reputable portion of the career of the great jurisconsult. 
Lord Campbell, in referring to it, says: “While a law officer of the 
Crown, he showed a readiness to obtain convictions for any offences, 
and against any individuals, at the pleasure of his employers; and he 
became hardened against all the dictates of justice, of pity, of remorse, 
and of decency.” 

The loose system of admitting evidence, the brutality of opposing 
counsel on the examination of witnesses, together with the practice 
then prevalent of interrogating the accused, who was denied the as- 
sistance of counsel in his defence, combined to render Courts of 
criminal justice scenes, very often, of the most disgraceful character 
and tended to bring the administration of justice into disrepute. 

The brutal conduct of Attorney-General Coke, on the trial of Sir 
Walter Raleigh, for treason, was shameful and brought unmeasured 
disgrace upon the Court. There was no sufficient evidence to establish 
the guilt of the accused. In opening to the jury, when the presump- 
tion of innocence is with the accused, Coke launched out into the 
most violent invective on the assumption of his guilt. His demeanour 
was most offensive. Addressing the great statesman, he said: “I 
will prove you the most notorious traitor that ever held up his head 
at the bar of any Court.” . . . “Nay, I will prove all; thou art a 
monster; thou hast an English face, but a Spanish heart.” . . . “thou 
art the most vile and execrable traitor that ever lived. I want words 
sufficient to express thy viprous treasons.” His conduct on the trial 
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of Raleigh as well as when he led the prosecution against Essex, was 
on a par with that of Jeffreys of infamous memory. Raleigh, on 
hearsay evidence and the flimsiest of depositions, was found guilty. 
Public opinion, however, was so outraged by such unwarranted abuse, 
and perversion of evidence, execution of sentence was for a long time 
deferred. Coke, also, conducted the prosecution of Guy Fawkes, and 
indulged in his usual habit of insulting the prisoner. It was matter 
of regret, he said, “No new torture for so great a crime has not been 
devised answerable thereto to be inflicted upon him.” And for his 
wife and children, as it is in the Psalms: “Let his wife be a widow 
and his children vagabonds; let his posterity be destroyed, and in the 
next generation let his name be quite put out.” In pleasing contrast 
may be placed the following extract, as to how justice is now ad- 
ministered in an English Court, after the lapse of three centuries, from 
an article by the pen of Chief Justice Emery of the State of Maine 
Supreme Judicial Court, published in the Maine Law Review of 1910: 

“IT was much impressed by the business-like appearance of the 
proceedings. It seemed as if counsel, jury and Judge were co-operat- 
ing in the work of finding out the truth. There was no effort at 
dramatic effect, no ‘playing to the galleries. The Judge would now 
and then question the witness, and jurors would now and then ask 
some question of witness or counsel and even of the Judge. The ex- 
aminations, both in chief and in cross, were usually concise and brief 
and, even when long, were to the point, bringing out only material 
testimony. I rarely heard any objection, or saw occasion for objection, 
to testimony as immaterial. If counsel unwittingly wandered into the 
irrelevant, he was quickly brought to his bearings by the Judge, and 
on one occasion I heard the foreman of the jury intimate to counsel 
that the testimony he was drawing out was immaterial. 

“Great deference, but no obsequiousness was shown the Judge, 
counsel always rising when addressing him or answering his ques- 
tions ; and, so far as mv observation went, courtesy was always shown 
the witness, counsel always standing while examining them. I saw 
no brow-beating, no sneering, no wrangling, and heard no insinuations 
against the integrity or intelligence of a witness. [or instance, in 
the Court of the Lord Chief Justice, a drayman was taken off his dray 
and brought into Court as a witness, in his old working clothes, with 
unshaven face and unkempt hair. He did not appear to be a very 
intelligent witness, but distinguished counsel on both sides treated 
him courteously and zach closed his examination with a pleasant 
‘thank you.’ As a gencra! thing, when an examiner-in-chief finished 
his examination, he would thank the witness and then courteously 
intimate to the other side that they should examine. I did not hear 
any witness dismissed, even by a eross-examiner, with a curt, ‘that is 
all, sir... It must not be thought for a moment, however, that the 
examinations were not to the point and the cross-examinations not 
searching. I heard several that were severely grilling, yet conducted 
so fairly and courteously that no prejudice was excited against the 
examining counsel or his case. The species of barristers typified by 
Anthony Trollope’s ‘Mr. Chaffanbrass’ is apparently extinct. 
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“The ‘speeches’ of counsel, as the arguments to the jury are of: 
styled, were brief and logical and addressed to the vital points of the 
case. Of the several that I heard, only one was over thirty minutes 
in length. ‘Sergeant Buzfuz’ also seems to have disappeared. The 
power, strength, and independence of the judiciary are regarded in 
Great Britain, as the sheet anchor of the ship of state.” 

On the 30th of June, 1606, Coke was appointed Chief Justice of 
the Court of Common Pleas. During the seven years, from 1606 to 
1613, he held this important position, his conduct was irreproachable. 
Although he held office at the pleasure of the King, he never suffered 
the Court to become the instrument of tyranny or wrongdoing, but 
preserved a spirit of loftv independence that won for him great respect 
and admiration. Jord Campbell, in referring to this period of his 
‘career, remarks: ‘Not only was his purity unsuspected in any age 
when the prevalence of corruption is supposed by some to palliate the 
repeated instances of bribe-taking proved upon Bacon, but he present- 
ed the rare spectacle of a magistrate contemning the threats of power 
—without ever being seduced by the love voi popular applause to 
pronounce decisions which could not be supported by precedent and 
principle. His manners even became much more bland; he listened 
with patience to tedious arguments; he was courteous when it was 
necessary to interpose, and, in passing sentence on those who were 
convicted, he showed more tenderness for them than he had been ac- 
customed to do for those whom he prosecuted, while they were still 
presumed to be innocent; and, considering his profound learning and 
unwearied diligence, we may, without disparagement to any of his 
successors, affirm that the duties of the office have never since been 
performed so satisfactorily.” 

Amongst other pretensions of the first of the Stuarts, in his assump- 
tion of autocratic power, James claimed, since he was above the law, 
he could take what causes he was pleased to select from the determina- 
tion of the Judges and decide them himself. Coke boldly withstood 
this attempted usurpation of powers exclusively delegated to the 
Court, saying: “I crave leave to remind your Majesty that causes 
which concern the life or inheritance, or goods or fortunes, of your 
subjects are not to be decided by natural reason, but by the artificial 
reason and judgment of law, which law is an art, which requires long 
study and experience before that a man can attain to the cognizance 
of it. The law is the golden met-wand and measure to try the causes 
of your Majesty’s subjects, and it is by the law that your Majesty is 
protected in safety and peace.” 

King James (in a great rage) replied: 
the law—which is treason to affirm.” 

Coke, C. J.: “Thus wrote Bracton, ‘Rex non debet esse sub 
homine sed sub Deo et Lege.’ ” 

The fearless independence of Coke against the exercise of kingly 
prerogative rendered him persona non grata among sycophants and 
Court minions, but wonderfully enhanced his reputation in the nation 
Foiled in one direction, the next move of the King, in the assumption 
of absolutism, was the attempt to change, amend, or alter the laws of 


“er 


Then I am to be under 
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the land by proclamation. The Commons presented an address to 
the Crown, denying such a right, as its exercise would supersede their 
functions. The King ordered all the Judges to be summoned and 
consulted—‘‘whether such a right did not belong to him?” Coke, in 
reporting the resolutions of the Judges, added on his own authority: 
“The King, by his proclamation or otherwise, cannot change any part 
of the common law, or statute law, or the customs of the realm. Also, 
the King cannot create any offence, by his prohibition or proclamation, 
which was not an offence before, for that were to change the law, 
and to make an offence which was not; for ubi non est lex, ibi non 
est transgressio; ergo, that which cannot be punished without proc- 
lamation cannot be punished with it.” 

So popular had Coke become by his manful stand for the rights 
and liberties of the people, the King concluded his removal would not 
be politic. Consequently, in October, 1613, he was promoted to the 
distinguished position of Chief Justice of the Court of King’s Bench, 
taking his seat in Michaelmas Term of that year. He presided there 
for three years with eminent fairness and marked ability. In 1616, 
the question was raised as to the right of the King to interfere in a 
certain action of a civil right between litigating parties, in which the 
King had interposed by reason of some fancied prerogative interest. 
The court entered its protest against such interference in a most 
respectful letter to his Majesty. In great fury the King summoned 
the Judges to appear before him, at Whitehall, and rated them sharply 
for their letter, which he. claimed was “both couched indecently and 
failed in the form thereof.” Upon the following question being put 
to the Judges, by the King: “In a case where the King believes his 
prerogative or interest concerned, and requires the Judges to attend 
him for their advice, ought they not to stay proceedings till his Majesty 
has consulted them?” All the Judges except Coke, replied: “Yes! 
yes!! yes!!!" Coke, C. J.: “When the case happens, I shall do that 
which shall be fit for a Judge to do.” It is said this sublime answer 
commanded the respect of even the King himself, and abashed the 
recreant Judges for their servility, 

The King at length determined to get rid of the Great Judge, since 
he could not be bent to the Royal will, and his bitter enemy and rival, 
Bacon, as Attorney-General, was directed to take the necessary steps 
to that end. 

Certain frivolous charges were preferred against him and he was 
ordered to make answer thereto before the Privy Council. To show 
what trumpery these charges were, two are here inserted. First: “The 
King is not well pleased with the title of the book wherein you entitle 
yourself ‘Lord Chief Justice of England,’ whereas by law you can 
challenge no more than Lord Chief Justice of the King’s Bench.” 
The other for senility is like unto the first, and was, that “His Majesty 
had been credibly informed that you (Coke) thad suffered your coach- 
man to ride bareheaded before you.” There was no pretence he was 
either corrupt or inefficient. Neither had he perverted the course of 
justice, nor suffered others, even his Sovereign, to do so. 
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On the 16th of November, 1616, however, a supersedeas was issued 
under the Great Seal, dismissing him from the office of Chief Justice 
of the King’s Bench. Coke was now sixty-five years of age, and soon 
rallied from what many supposed a crushing blow and lived to take 
ample revenge on his relentless foe, Bacon. 

Bacon’s star was now in the ascendant, his rival dis- 
graced and cast down from his pride of place without possi- 
bility of recovery, as he supposed; himself promoted to the 
exalted position of Lord Chancellor with the title of Lord 
Keeper, and other honors soon to follow. He _ gratified his 
malice by writing Coke an insulting letter, pretending to be 
consolatory, vet intending to wound by preferring gratuitous advice as 
to his future conduct. Nor did he stay his hand, but added injury to in- 
sult by harassing the fallen man with legal proceedings on the absurd 
charge that he had attacked the royal prerogative in his reports; and by 
threat he would file an information against him, in the Star Chamber, 
for malversation in office, thereby seeking utterly to ruin him by the im- 
position of heavy fines. Never did man make greater mistake as to the 
resiliency of iis opponent. And never did man exhibit such resourceful 
skill as Coke in recovery from an almost hopeless position. He watched 
every move and act of Bacon with a purpose as vengeful as it was un- 
pausing. Never did sleuth hound follow scent with keener relish and 
more unerring instinct than did the fallen Chief Justice, the footsteps of 
the elated Lord Chancellor, on the giddy heights he was now treading. 
Nor had he long to wait. In his leisure hours Coke found solace in re- 
vising his reports, putting the finishing touches upon his immortal work, 

“Coke on Littleton,” called the “Body of the Common Law of England,” 
and on a new work, his “First Institute.” A new Parliament having 
been called in 1621, Coke was elected to represent a borough in Corn- 
wall. He allied himself with the popular party, and was soon selected 
leader of the opposition. He added greatly to his popularity by guard- 
ing with jealous vigilance the privileges of Parliament, and exposing the 
abuse of monopolies. In a Parliament of great men he stood second to 
none. The following extract is taken from his speech on monopolies: 
“Monopolies are now grown like hydra’s heads; they grow up as fast as 
they are cut off. The monopolist who engrosseth to himself what siiould 
he free to all men is as bad as the depopulator, who turns all out of 
doors; and while they ruin others they never thrive or prosper. Frree- 
dom of trade is the life of trade; and all monopolies and restrictions of 
trade do overthrow trade.” 

On the first favorable opportunity Coke moved for the appointment 
of a committee to investigate certain charges of judicial corruption 
against the Lord Chancellor. Although he refused to accept the posi- 
tion of chairman of the committee, he yet guided all its proceedings, 
carefully testing and marshalling the evidence and formulating the 
charges only as Coke could. The impeachment of the Lord Chancellor 
before the House of Lords was intrusted to Coke, and never was a com- 
mission more heartily accepted. Bacon, knowing full well how fateful 
was every step in a suit, conducted by the masterly skill, unpausing per- 
sistency and certitude of result of such a matchless advocate as Coke, 
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very wisely, to escape the ordeal of a hearing, pleaded guilty. On the 
third day of May, 1621, Coke attended the speaker to the Bar of the 
Hovse of Lords and heard the terrible sentence, with too much satisfac- 
tion, it is feared, which cast his lifelong rival into the depths of humilia- 
tion. The sentence adjudged him to the imposition of a fine of £40,000, 
imprisonment in the Tower, during the King’s pleasure—to be forever 
incapable of any office, place or employment in the State—and never to 
sit in Parliament, or come within the verge of the Court. Bacon did 
not long survive his downfall. Coke, however, although seventy years 
of age, lived long enough to render invaluable service to the State. and 
to carry through Parliament. in the subsequent reign of Charles I, the 
famous Petition of Right, next to Magna Charta, the greatest Charter 
of English Liberty. “Thus the whirligig of time brings in his revenge.” 

Shortly after, Coke was sent to the Tower, not for any official mis- 
deed or act of State delinquency, but simply because he had the courage 
to resist the despotic act of the King in his attack on the privileges of 
Parliament. Late, in 1621, Coke, as leader of the opposition in the 
House of Commons, moved an address, in reply to the speech from the 
Throne, on the opening of Parliament, touching certain matters of state 
referred to and tendering, in respectful terms, the views of the Com+ 
mons in regard thereto. Jn a letter to the Speaker, the King took the 
members sharply to task for presuming to meddle with his acts of gov- 
ernment, on the deep matters of state, adding by way of threat, that— 
“he held himself free and able to punish any man’s behavior in Parlia- 
ment, as well during the sitting as after.” On receipt of the letter by the 
House, Coke boldly withstood the arrogant assumption of kingly pre- 
rogative and fearlessly vindicated parliamentary privileges, and moved 
a protest, thereafter known as the “Great Protestation,” which was 
egreed to and entered in the Journals. It was couched in the following 
terms: 

“That the libertics, franchises, privileges and jurisdictions of Par- 
liament are the ancient and undoubted birthright and inheritance of the 
subjects of England; and that the arduous and urgent affairs concerning 
the King, state, and the defence of the realm and of the Church of 
England, and the making and maintenance of laws, and redress of mis- 
chiefs and grievances which daily happen within this realm, are proper 
subjects and matter of counsel and debate in Parliament; and that in the 
handling and proceeding of these businesses, every member of the House 
hath, and of right ought to have, freedom of speech to propound, treat, 
reason, and bring to conclusion the same; that the Commons in Parlia- 
ment have like liberty and freedom to treat of these matters in such 
order as in their judgment shall seem fittest, and that every such mem- 
ber of the said House hath like freedom from all impeachment, imprison- 
mert, and molestation (other than by censure of the House itself), for 
or concerning any speaking, reasoning, or declaring of any matter or 
matters touching the Parliament or Parliament business.” 

The King, when he heard of it, in great rage immediately prorogued 
Parliament, summoned the Judges to appear before him and in their 
presence declared the protestation to be invalid, and sending for the 
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journals, with his own hand tore in pieces the leaf containing the offend- 
ing entry, saying it was an usurpation of the rights and prerogatives of 
the Crown, which he could by no means endure, concluding with a dis- 
solution of Parliament. For this offence Coke, Selden, Prynne and other 
leaders of the House were committed to the Tower. An information 
was directed to be filed against Coke, in the Star Chamber, on some stale 
and groundless charge. An insulting message was sent him, to the effect 
that the King would permit him to consult with some of the most learned 
counsel in the law on his case. Coke returned thanks for the Monarch’s 
attention, saying: “he needed no such help, nor feared to be judged by 
the law; he knew His Majesty might easily find a pretence whereby to 
take off his head; but against this it mattered not what might be said.” 
The proceedings in the Star Chamber were dropped, and after the lapse 
of « few months he was released from confinement. 

In the election of a new Parliament, on the death of the King in 
1625, Coké was returned for Coventry. 

On motion for a supply, in the first Parliament of Charles I, Coke 
moved by way of amendment, for a committee to enquire into the ex- 
penditure of the Crown. It was soon seen that Charles held the same 
lofty pretension of the divine rights of Kings, and the same absurd doc- 
trine of kingly prerogative, as did his father, and proceeded to rule ac- 
cording to his own narrow and bigoted views, trampling under foot the 
chartered rights of the people and utterly disregarding the privileges of 
Parliament. The committee had no sooner entered upon enquiry into 
grievances than the King at once dissolved Parliament. The Court 
party so feared the presence of Coke in Parliament that they, in order 
to exclude him from the new Parliament, succeeded in having him ap- 
pointed Sheriff of Buckinghamshire. The Privy Council would not listen 
to any excuse on his part, but compelled him to accept the office. Being 
Sheriff rendered him ineligible for a seat in Parliament. It was likewise 
a gross insult to a man of his years, now in the seventy-fifth year of his 
age, and an ex-Chief Justice of the King’s Bench and the greatest lawyer 
and statesman of the age. 

Coke again patiently bided his time and had the great satisfaction 
of curbing the arrogance of the King and compelling him, for the time 
being, to bend to the will of the great Parliamentarian. In the election 
of 1628, so great was his popularity, Coke was returned by two counties. 
He elected to serve for Buckinghamshire. The King attempted to in- 
timidate Parliament by threatening its members, that if they failed in 
their duties in contributing to the necessities of the State, he would use 
those other means which God had put into his hands, not intimating 
what these means were. A crisis had now arisen in the history of the 
nztion. Had Coke and the other patriots faltered in the discharge of 
their duty Parliament would have become a by-word and term of re- 
proach, whose duty would simply be merely to register the decrees of a 
Sovereign, who exalted himself above the law and blasphemously claimed 
to govern by divine right, regardless of the rights of the people. Coke 
offered and carried through the House of Commons the following reso- 
lutions, which subsequently, in the reign of Charles II, were enacted as 
a statute, entitled the Habeas Corpus Act: 

















SIR EDWARD COKE. 207 


1. “That no freeman ought to be committed or detained in prison, 
or otherwise restrained by command of the King or the Privy Council 
or any other, unless some cause of the commitment, detainer or restraint 
be expressed, for which by law he ought to be committed, detained or 
restrained.” 

11. “That the writ of Habeas Corpus cannot be denied, but ought 
to be granted to every man that is committed or detained in prison or 
otherwise restrained by the command of the King, the Privy Council, or 
any other.” 

In this same Parliament, 1628, it was determined by the opposition, 
before supply should be actually given, there should be a redress of 
grievances. Therefore Coke framed and carried through Parliament 
that Great Charter of English Freedom, only second to Magna Charta, 
the famous Petition of Right. This petition, as drafted and formally put 
in shape as an Act of Parliament, was in the words following: 


“That no man be compelled to make or yield any gift, loan, benev- 


olence, tax, or such like charge, without common consent by Act of Par- 
liament; that none be called upon to make answer so to do; that freemen 
be imprisoned or detained only by the law of the land, or by due process 


of law, and not by the King’s special command, without any charge; that: 


persons be not compelled to receive soldiers and mariners into their 
houses against the laws and customs of the Realm; that commissions for 
proceedings by martial law may be revoked; all which they pray as their 
rights and liberties, according to the laws and statutes of the Realm.” 

The House of Lords passed the bill with a proviso—“that nothing 
therein contained should be constrained to entrench on the Sovereign 
power of the Crown.” When the bill with the proviso was brought back 
to the Commons for concurrence, it was rejected on the recommenda- 
tion of Coke. After having made an attempt to defeat the bill by an 
evasive answer, the King finally gave his assent in due form, and it be- 
came the law of the land. 

The Commons adhered to their promise by granting five subsidies, 
as soon as the Royal assent was given to the Bill of Rights. The King’s 
treachery soon became apparent by his insistence that he had the right 
to levy tonnage and poundage without consent or authority of Parlia- 
ment. To this assumpticn the Commons entered a strong protest. The 
King, disregarding this protest, trampled under foot the provisions of 
the Eill of Rights, dissolved Parliament, early in 1629, and for eleven 
vears without calling another, carried on the government of the country 
under the despotic rule of pretended prerogative right, by proclamations, 
raising money for State exigencies by fines extorted by the Court of the 
Star Chamber, by the exactions of loans and benevolences, the sale of 


monopolies, the in:position of ship money and the sale of titles. He- 


thenceforth launched upon that mad career, under the supposed guid- 
ance of that divine right with which he assumed kings were endowed and 
directed, which led to all the horrors of the Civil War, the loss of his 
own life and eventually the overthrow of his dynasty. 

Coke, shortly after, retired from public life and devoted his few re- 
maining years to the revision of those immortal works, which for depth 
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of learning and wisdom, after the lapse of centuries, still challenge the 
admiration of the most learned of his profession. 

The following precepts of Coke are worthy of consideration: 

“Tf I am asked a questior of common law, I should be ashamed if | 
could not immediately answer it; but if | am asked a question of statute 
law, I should be ashamed to answer it without referring to the statute 
book.” 

“I never saw any man of a loose and lawless life attain to any sound 
and perfect knowledge of the laws; and on the other hand, I never saw 
any man of excellent judgment in the laws but was withal honest, faithful 
and virtuous.” 

“A wise man could not reasonably devote himself te anything except 
law, politics and industrious money making.” 

“Thank God, I never gave my body to physic, my heart to cruelty, 
nor my hand to corruption.” 

“Reason of State is often used as a trick to put us out of the right 
way; for when a man can give no reason for a thing, then he flyeth to a 
higher strain, and saith it is a reason of State.” 

In his last illness he refused medical aid, saying that he had upon 
him a disease, which all the drugs of Asia, all the goid of Africa and all 
the doctors of Europe could not cure—old age. 

His quaint advice to law students was: 


“Six hours to sleep, to law’s grave study six, 
Four spend in prayer, the rest on nature fix.” 


It is doubtful whether Coke recked his own rede in devoting four 
hours each day to prayer, either as a law student or when in active prac- 
tice. | incline to the view he abridged the hours assigned to prayer to 
the vanishing point and enlarged the time allotted to law. 

Never did the great ex-Chief Justice show to greater advantage 
than when, at the age of seventy-five, he was compelled by the Council, 
under direction of the King, to accept the subordinate position of 
Sheriff of Buckinghamshire, as well as to humiliate as get rid of him 
in Parliament. With punctilious care and great dignity he faithfully 
discharged the duties of the office, deferentially going forth to receive 
the Judges on their approach to the assize towns of the county, con- 
ducting them to their seats on the bench, and with a white wand in 
his hand, patiently standing behind them, ready to render any as- 
sistance, either in she observance of order or to supply any needed 
want. 

Although King James feared and hated Coke and more than once 
attempted to crush and disgrace him, yet he had the candor to admit: 
“That he thought him no ways corrupt, but a good Justice.” He, 
likewise, said of him: ‘Whatever way that man fails he is sure to 
alight on his legs.” 

The greatest professional triumph achieved by —loke was the 
decision, or rule, as generally called, in Shelley’s Case—the legal pons 
asinorum. 

The great works upon which his fame largely rests are, his 
Reports; the commentary upon Littleton, which, it is said, contains 
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the whole common law of England, as it then existed; and the In- 
stitutes, so-called. Lord Campbell, in referring to Coke on Littleton, 
said : 

“Notwithstanding its want of method and its quaintness, the 
author writes from such a full mind, with such mastery over his sub- 
ject, and with such unbroken spirit, that every law student who has 
made, or is ever likely to make, any proficiency, must peruse him with 
delight.” 

Coke, too, will be remembered with lasting gratitude for the 
courage and persistency with which he opposed the repeated assaults 
made by the Princes of the House of Stuart upon popular right and 
parliamentary privilege. He, in common with the other patriots of 
that and the succeeding age, secured for the nation those great Chart- 
ers of Freedom, which now constitute the chief pillars of its strength 
and glory and which give promise to perpetuate the untold blessings 
won for its people as well as those who dwell secure beneath the folds 
of its flag.—Silas Alward, in Canadian Law Times. 





BERGEMANN v. SCHWARZENBACH, HUBER & CO. 


(Morris Common Pleas, May 20, 1913). 
Employers’ Liability Act—Compensation for Injuries Denied. 


On petition for compensation, under the Emplovers’ Liability Act. 

Mr. Elmer King (King & Vogt) for petitioner. 

Mr. Thomas G. Haight (Tennant & Haight) for respondent. 

SALMON, J.: This is a proceeding brought by Rudolph Berge- 
mann, petitioner, against Schwarzenbach, Huber & Company, respond- 
ent, under Chapter 95 of the Laws of 1911, and known as the Employ- 
ers’ Liability Act and the supplement thereto, being Chapter 368 of the 
Laws of 1911, in which the petitioner prays that this court will deter- 
mine the compensation to which he alleges he is entitled by reason of 
an alleged injury, and will commute the said compensation into one 
lump sum, and so forth. 

Upon filing the petition a day was duly fixed for the hearing. An 
answer was filed setting up certain defenses against the petitioner’s peti- 
tion. At the hearing, in the presence of counsel, witnesses were exam- 
ined both on the part of the petitioner and the respondent, and the 
matter was submitted for decision. 

It appears from the testimony that the petitioner is a man forty-six 
years of age, and was last employed by the respondent at its silk mill in 
Stirling, Morris Coutity ; that on a day some time between the last part 
of April, or the first part of May, 1912, while in the employ of the re- 
spondent, and during petitioner’s working hours, the petitioner suffered 
a fall while engaged in his usual employment of carrying, assisted by a 
fellow worker, a roll of warp, about six feet in length and weighing ap- 
proximately one hundred and forty, or one hundred and fifty pounds. 
The petitioner and his fellow worker were carrying the warp from a 
warping machire to 2 beaming machine, both machines being in the 
same room, the petitioner walking backward facing his fellow employé; 
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and each carrying an end of the roll of warp in his hands as it lay hang- 
ing therein immediately in front of each. It appears that, without rea- 
son, so far as the petitioner is able to account for it, and while he was 
thus walking backward, the petitioner suffered a fall. The petitioner 
states that he was pushed backward and that the warp fell on him; that 
after he fell he went into the office and spoke to one Mr. Aschman, fore- 
man for the respondent, and told Mr. Aschman that he, the petitioner, 
had fallen, and asked Mr. Aschman to come to look at the warp, be- 
cause the warp was damaged. It appears from the petitioner’s testi- 
mony that it was not more than five minutes after the fall occurred that 
he went to see Mr. Aschman, and that Mr. Aschman, according to the 
petitioner, came and looked over the warp and went away again. The 
petitioner states that he continued working during that day and contin- 
ucusly thereafter until the last part of June or the beginning of July, 
nineteen hundred and twelve, a period of approximately seven weeks; 
however, the petitioner was assisted thereafter, as he had been thereto- 
fore on several occasions, by additional help to carry on his work. On 
June 24, 1912, the petitioner discontinued his services with the respond- 
ent. To the fall in question the petitioner attributes his present and 
past alleged injured condition of the back, which condition petitioner 
alleges has made it impossible for him to engage in any work whatever, 
alleging that he is permanently injured by virtue of the injuries claimed 
by him as having been sustained at the time of said fall. 

Under date of February 4, 1913, the present counsel for petitioner 
addressed a letter to the respondent, stating therein that the petitioner 
had consulted him concerning injuries and so forth, and asking the re- 
spondent to give the matter of the petitioner’s claim attention. 

The important contentions in the answer of the respondent to the 
petition appear to be, first, the denial of any injury from accident 4s 
contended by the petitioner, either on the date stated by the petitioaer 
or at any other time near that date, and denying that it has any knowl- 
edge of the occurrence of the injury mentioned in the petition, and set- 
ting forth that the respondent’s first intimation that it ever had that 
the petitioner claimed he had been injured while in the employ of the 
respondent was by virtue of the said letter referred to as having been 
received from petitioner’s counsel and lated February 4, 1913, and re- 
ceived, as contended by the respondent, on February 5, 1913, after the 
receipt of which letter the respondent alleges that its investigation of the 
claim failed to reveal that the petitioner had ever met with the accident 
mentioned in his petition, or that the injuries of which he complains were 
the result of any accident, but that the alleged injuries have existed for 
a long period of time and are due to other causes than those alleged in 
the petition. 

The testimony produced on the part of the respondent attempts 
to substantiate the contentions embodied in the answer. However, this 
court is satisfied that the respondent, through its foreman, had such 
actual knowledge of the occurrence of the fall in question that, were the 
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injuries claimed by the petitioner attributable to said fall, the require- 
ments of the statute would be fulfilled, so far as concerns the notification 
to or actual knowledge oi the employer as to the occurrence out of which 
has grown the alleged injury. 

The evidence goes to show strongly that the petitioner complained 
of pains in his back for a period of some years prior to the fall, which 
pains are the present difficulty alleged as having grown out of the fall 
in question. The testimony of the petitioner himself may be summed 


up in the statement by him that he, the petitioner, did not remember. 


whether he had been away from his employment many times before the 
fall, and away from his work for the reason of having pains in his back. 
he petitioner testifies that he went on and worked the rest of the day 


upon which his fall occurred; and that he remained continuously at work . 


from the day of the fall, which he fixes either during the last part of April 
or the first part of May, 1912, until June 24 of the same year. The pe- 
titioner also testifies that he could not swear that prior to the time he 
had the fall he had such pains in his back as subsequent thereto, but 
that he felt tired in his back and also had a cold. He also testifies that 
he could not swear that before the fall in question he never went to see 
any doctor in reference to his back; but does testify that he never had 
such pains as subsequent to the fall. He further testifies that he did go 
home at times before the fall and would say, “I feel tired in my back.” 
He later testifies, after such an occasion, he did see a doctor about his 
difficulty, and further gives testimony to the effect that he, the petitioner, 
had told Mr. Aschman, the foreman, that he felt tired in his back from 
the work prior to the time of the fall in question. 

The evidence of the fellow employé of the petitioner, produced on 
behalf of the petitioner, clearly explains the circumstances of the fall 
and confirms the petitioner in the statement that the petitioner remained 
at work the remainder of the day upon which the fall occurred, which 
was several hours at least, the fall having occurred some time before 
noon. This witness testifies that nothing was said by the petitioner to 
him with reference to his back; that he, the witness, saw him nearly 
every day thereafter until petitioner discontinued work; that the peti- 
tioner complained of having a tired back before the fall in question. 

The wife of the petitioner also testified that the petitioner would 
come home and say his back was tired during a period of two or three 
years prior to the fall in question; in fact her testimony shows that it 
was frequently the complaint of the petitioner during the period of the 
respondent’s operation of the mill, which was at least for three years 
prior to the fall. 

The witness, Aschman, produced on the part of the respondent 
company, testified that the petitioner had been home several times with 
pains in his back, prior to April or May of nineteen hundred and twelve; 
that the petitioner had complained as to such pains when the previous 
firm had operated the mill; that the petitioner had trouble with his back, 
and that the petitioner had stated to the witness that he thought he had 
trouble with his kidneys; that on the occasion of the fall in question, the 
petitioner came to him and stated that he had fallen with the roller, and 
that it might have hurt his back; that the petitioner continued to work 
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until June 24 following, and then stated to the witness that he could 
not work any more; that the petitioner did not complain of having suf- 
fered from the fall, other than that he might have hurt his back. 

The testimony of the remaining witnesses, including the doctors, 
one of whom was produced on the part of the petitioner and the re- 
spondent respectively, does not satisfy the court that the injuries now 
and previously suffered are attributable to the fall in question or were 
caused thereby. The burden of the evidence is satisfactory to determine 
the condition of the petitioner, as to the complained-of injured back, to 
have been an accumulated trouble. which at the time of hearing was 
manifested acutely, though occasioned by a continuous work and ser- 
vice covering a period of yezrs, and greater in its taxation upon the 
petitioner's body than he was able to bear. The fall in question might 
have been capable of producing serious results; but this court finds that 
the petitioner’s condition at the time of the hearing was not a result of 
said fall. 

Therefore there can be no recovery by the petitioner; but under the 
circumstances of this case no costs will be awarded against him. 

An order will be made in accordance with this finding. 





JACOB LEVINE v. SALVATORE PONNETTE. 


(Somerset Circuit Court, May, 1918). 
Bail in Tort— Discharge— Method of Procedure. 

An action in tort. Motion to enter an exoneretur of bail to the 
action. 

Mr. Clarence E. Case, for the motion. 

Mr. Freeman Woodbridge, for the plaintiff. 

[Memonannum }. 

PARKER, J.: Defendant was held to bail in an action of tort for 
assault and battery, and was released on a bail bond being furnished. 
Subsequently he was indicted for the same assault, was convicted, 
and sentenced to a term in state prison, which has some time to run. 
The bail in the civil action ask to be discharged because it is out of 
their power to surrender him. 

It was formerly required that the defendant be produced in court 
on a habeas corpus, unless it were impracticable to do so, or unless 
the prisoner on such production would be entitled to an immediate 
and uncorditional release from custody. 1 Arch. Prac., 7th Eng. Ed., 
626; Steelman v. Mattix, 9 Vroom 247, 251. But later cases seem 
to relax this rule and intimate that where the plaintiff can derive no 
advantage from taking defendant on execution, as in case of a 
conviction and prison sentence, a habeas corpus is an unnecessary 
expense, though necessary if the defendant be unconvicted, because 
he may be acquitted. Way v. Wright, 5 Met. 381, 385; Atkinson v. 
Prine, 17 Vroom 28, 31, 32; 5 Cyc. 49, 50. 

There scemed to be some difficulty in directing a discharge of 
bail on motion in this case because the keeper of the state prison 
would receive no official notice of the plaintiff’s right to take the body 
of defendant after the state’s claim is satisfied, analogous to the situa- 
tion that arises when there are two writs of capias, and an arrest is 
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made on one, the second being simply lodged with the sheriff. But 
the difficulty does not exist in fact, for plaintiff may proceed to judg- 
ment, and the action being in tort, is entitled to a ca. sa. as of course. 
Kintzel v. Olsen, 73 Atl. 962. He may docket his judgment in the 
Supreme Court, take out a ca, sa. on that judgment to the sheriff of 
Mercer, and thus secure substantially everything that he would be 
entitled to if the defendant had been actually produced on habeas 
corpus. 
An exoneretur may be entered. 





STATE v. WEDIN. 


(Hudson Special Sessions, May 20, 1913). 
Escape—Negligence—Proof by State. 


A charge of negligent escape was made against the sheriff of 
Hudson county, three prisoners having escaped from the common 
jail whereof he was the jailer. A challenge was made to the array 
of grand jurors drawn by the sheriff on the ground that they would not 
be impartial, and for a discharge of the proposed panel. Whereupon 
the defendant (the sheriff) waived indictment and trial by jury, and 
elected to be tried before the Court under the statutes. 

Mr. Robert S. Hudspeth, Mr. George T. Vickers and Mr. James 
W. McCarthy for the State. ; 

Mr. Joseph M. Noonan, for the defendant. 

SWAYZE, J.: (In part): Negligent escape is a technical term 
and has an acquired meaning. Common law has a bearing on this 
case and did make the sheriff responsible. The statutes have changed 
this to some extent. 

While the common law does place the responsibility on the sheriff 
itis no more severe than is common law on common carriers who are 
held responsible for the safe delivery of goods. And, just as com- 
mon carriers have the right to relieve themselves by special clauses in 
contracts, so have the statutes given power to the sheriff to turn over 
the jail to the Board of Freeholders. That he did not do. 

It is going a step farther to hold a man responsible for men not 
in control of his appointing power. 1 should have had grave doubts 
of deciding this case without that point having been passed upon. 
We think this is a question for the Supreme court and that the case 
should not be concluded until after the decision of the Supreme court. 

The court finds the defendant guilty in this case, but none of 
the Judges is ready to proceed to judgment on this case without the 
decision of the Supreme court. We therefore think it expedient to 
pursue the course taken in the case of the State v. Zabriskie and 
certiorari this case to the Supreme court on the question whether the 
evidence in this case justifies the conviction of the defendant of 
negligent escape. Following the procedure in that case, the prosecutor 
should ask first for the certiorari. A certiorari will be issued for the 
case to be argued in the June term. 
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Mr. Hudspeth: We should not ask for it, if Your Honor pleases. 

THE COURT: It is of no moment; the court will issue the cer- 
tiorari without that formality. 

Mr. Hudspeth: What is the attitude of the State in this review 
of its evidence? 

THE COURT: In the Zabriskie case the Prosecutor applied for 
the writ. There will be no difficulty over that. The object is to get 
the Supreme court to pass on the legal merits of the case. 

Mr. Hudspeth: The State moves for judgment now. 

THE COURT: The court declines to render judgment now. 





IN RE PRUDENTIAL INSURANCE COMPANY. 


(State Board of Equalization of Taxes, April, 1913). 
Taxation— Unearned Interest— Deduction of Liability. 


In the matter of the appeal of the Prudential Insurance Com- 
pany of America from the assessment for taxes upon personal property 
for the year 1912, in the City of Newark, County of Essex. 

Mr. Edward D. Duffield and Mr. Carl Lentz for the petitioner. 

Mr. Herbert Boggs for the respondent. 

THE BOARD (Memorandum by Mr, Jess): This appeal in- 
volves two items claimed by the appellant to be debts or liabilities 
which it is entitled to deduct from the valuation of its property for 
the purposes of taxation. 

The first of these items for which a deduction is claimed is: 
“Federal, State and other taxes, $1,885,092.79.” As to this item, the 
only dispute relates to the sum of $463,314.69, levied as a tax by the 
City of Newark against the deferred dividend fund of the appellant 
company for the year 1911. 

The second item in dispute is: ‘‘Unearned interest and rent paid 
in advance, $460,711.97.” The question as to the right of the taxpayer 
to deduct this item was involved in an appeal of the present petitioner 
to this Board from its assessment for 1911, and in that case we held 
that so much of the item as represented interest paid in advance on 
loans to policy holders was not such a liability as the statute permits 
to be deducted from the taxable valuation of the company’s property. 
A careful re-consideration of the matter, after hearing the additional 
evidence produced by the petitioner and the able argument of counsel. 
has led us to the same conclusions as there set forth in the 
memorandum filed in the prior appeal. 

The first item is sought to be deducted from the assessable value 
of the appellant company’s property-on the ground that it represents 
a liability. 

Life insurance companies are taxed under Chapter 218 of the 
Laws of 1906, a supplement to the General Tax Act of 19038, which 
provides that such corporations “shall be assessed and taxed upon 
the full amount or value of their property (exclusive of real estate 
situate in this state, and exclusive of securities to the value of five 
hundred thousand dollars), deducting from such amount or value the 
amount of their debts and liabilities; to ascertain the said amount, a 
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statement of the amount or value of the property and of the debts 
and liabilities of such association or corporation, as they existed on the 
thirty-first day of December next preceding such statement, shall 
be annually made to the assessor or taxing officer or officers in the 
township, city or taxing district where the principal office of the as- 
sociation or corporation is located, upon the oath of the president, 
secretary or treasurer, or other officer of such association or corpora- 
tion.” 

In the light of this section, the only question is whether the item 
in dispute was a liability of the appellant company on the thirty-first 
day of December preceding the assessment. We think that it was. 
The item represents the amount assessed by the City of Newark 
against the deferred dividend fund of the Prudential Company for the 
year 1911. The company appealed to the Essex County Board of 
Taxation, and that Board, in November, 1911, sustained the assess- 
ment. The company then appealed to the State Board and in Febru- 
ary, 1912, this Board decided that the fund was not subject to taxa- 
tion and by its judgment ordered the tax cancelled. 

It is contended, on behalf of the City, that the item in question was 
only an apparent liability on the thirty-first day of December pre- 
* ceding the assessment. We think it was not only apparent but that it 
was real. As the record stood on December thirty-first, the company 
owed to the taxing district this disputed sum of $463,314.69 just as 
clearly, legally and absolutely as it owed any of the other items in its 
assessment. The amount had been regularly assessed by the proper 
officials of the taxing district, with the presumption in favor of the 
correctness of their action. Any financial statement of the company, 
issued as of December thirty-first which failed to show this item as 
a liability, would have been incorrect and misleading. ‘The statute 
does not require that the debts and liabilities, in order to be deducted, 
must be admitted or undisputed; it only requires that they shall 
actually exist on the thirty-first day of December. The term “all 
liabilities” covers a disputed claim. Haywood v. Shreve, 44 N. J. L. 
94. Where a conditional sale of the property of a corporation made 
on March twenty-third, provided that its “liabilities” should be 
liquidated or provided for, a lien for taxes, fixed by statute as of 
February first, was included within the term “liabilities” though the 
amount was not ascertained by the authorities until the following 
September. Vicksburg Waterworks Co. v. Vicksburg Water Supply 
Co., 80 Miss. 68. 

It will be noted that the annual statement called for in Chapter 
218, Laws of 1906, need not be made to the assessor on December 
thirty-first, but the statement, when made, must show the property, 
debts and liabilities of the corporation as they existed on that date. 
The purpose of this statement is to ascertain, that is, to fix or deter- 
mine, the amount of the corporation’s property taxable. The property 
and the debts and liabilities of such a corporation vary from day to 
day. The Legislature might have provided that the average amount 
of such a corporation’s property and of its debts and liabilities for 
the preceding year should be used as a basis for assessment, or it 
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might have left the matter entirely in the hands of the Assessor, to 
ascertain and determine taxable values as best he could, but it did 
neither of these things. Instead, it provided that each year a sworn 
statement should be made by life insurance companies of their prop- 
erty and their debts and liabilities as they existed on December thirty- 
first next preceding, and that that statement should furnish the basis 
for taxation. We find, therefore, that the item of $463,314.69 was a 
liability of the appellant company existing on the thirty-first day of 
December next preceding the assessment and should be deducted 
from the taxable valuation of its property. 





IN RE ST. PATRICK’S CHURCH, NEWARK. 


(State Board of Equalization of Taxes, April, 1913). 
Taxation — Exemption of Religious Corporation. 


In the matter of the application of the Roman Catholic Diocese of 
Newark, a religious corporation of New Jersey, and of St. Patrick’s 
Church, Newark, a religious corporation, for the cancellation oi the 
tax assessment for the vear 1912, on property situated in the City of 
Newark. 

Mr. Carl Lentz for petitioner. 

Mr. Herbert Boggs for respondent. 

THE BOARD (Memorandum by Mr. Jess): The assessment at- 
tacked in this procceding was levied by the City of Newark on a plot of 
land and a building in course of erection thereon, owned by St. Patrick’s 
Church. The building is known as the New Cathedral of the Sacred 
Heart. The total assessment is $89,000, of which $10,000 is placed upon 
the unfinished structure and $79,000 upon the land. The cornerstone of 
the building was laid in June, 1869, in accordance with the solemn ritual 
of the Roman Catholic Church. Since then the construction has pro- 
ceeded with some intermissions until, at the time of the assessment com- 
plained of, the building was about completed up to the roof line. For 
several vears there have been held at and about the uncompleted edifice 
the annual religious de:monstration of the Holy Name Society. On 
these occasions many thousands of people have gathered at the Cathe- 
dral grounds to witness or participate in religious services. 

Upon this state of facts, the question to be decided is whether the 
property in question is exempt from taxation. Section 3, paragraph t 
of the General Tax Act of 1908 (C. S. p. 5079), exempts “all buildings 
actually and exclusively used for colleges, schools, academies and sem- 
inaries not conducted fer profit: also all buildings actually and exclu- 
sively used for public libraries, religious worship, or for asylums or 
schools for feeble-minded or idiotic persons and children, and owned by 
corporations of this state authorized to carry on such charities, and the 
land whercon the same are situated necessary to the fair use and en- 
joyment thereof, not exceeding five acres in extent for each.” 

The building must be actually and exclusively used for religious 
worship. In the case of Institute of Holy Angels v. Borough of Fort 
Lee, 51 Vr, 545, the Supreme court construed this section as applied to 
charitable institutions, and held that a building in course of erection, 
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intended to be used for a charitable purpose, but not yet actually used 
therefor, is not exempt from taxation. The rule laid down in that case 
is equally applicable to a building intended to be used for religious 
worship. 

Such a building is not exempt from taxation unless it is actually 
used for the purpose that entitles it to exemption. In Trinity Church v. 
City of Boston, 118 Mass. 164, it was held that, under a statute exempt- 
ing “houses of religious worship,” a church edifice, of which only the 
foundation had been completed, and the land on which it was situated, 
were exempt. “It is not essential,” said the court, “that the property 
thus exempt should be actually used for religious worship. Such a con- 
struction would exclude from the benefits of the statute all unfinished, 
houses of worship.” In other words, where actual use is essential to 
exemption, an unfinished church building is not exempt. The New 
Jersey Tax Act applicable to the case before us, expressly prescribes 
actual and exclusive use for religious worship as the condition necessary 
to entitle a building to exemption, and our Supreme court has con- 
strued these words to mean precisely what they ordinarily import. 

The facts in the case do not establish actal use. The building is in 
course of construction, and, at the time of assessment, was not in con- 
dition to be used for religious worship, and, in fact, never had been used 
for that purpose. The service at the laying of the cornerstone and the 
subsequent services held annually at the site of the building by the Holy 
Name Society, do not, in our opinion, constitute the actual use con- 


tcmplated by the Tax Act. It is not the character of a building that 
exempts it from taxation, but its use, and this use must have a concrete 
existence. 68 N. J. L. 385. 

The appeal, therefore, is dismissed and the action of the Essex 
County Board of Taxation in sustaining the assessment is affirmed. 


IN RE SALVATION ARMY. 


(State Board of Equalization of Taxes, April, 1913). 





Taxation— Exemption of Charitable Corporativn. 


In the matter of the appeal of The Salvation Army, Incorporated, 
from the assessment of the property in the City of Newark, for the year 
1912. 

Mr. Samuel Kalisch, Jr., for petitioner. 

Mr. Herbert Boggs for respondent. 

THE BOARD (Memorandum by Mr. Jess): The property involved 
in this appeal is the Newark Industrial Home, owned by the Salvation 
Army, a corporation existing under the laws of the State of New York. 
The claim for exemption is based upon section 3, paragraph 4 of the 
General Tax Act of 1903, which exempts “all buildings used exclusively 
for purposes considered charitable under the common law.” 

The objects and actual activities of the petitioner in this case, 
clearly evidenced at the hearing, are essentially the same as those of the 
Paterson Rescue Mission, which was held by the Supreme court to be 
exempt from taxation. Paterson Rescue Mission v. High, 64 N. J 
L. 116. 
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Following the rule iaid down in that case, we find that the prop- 
erty of the appellant in this proceeding is entitled to exemption from 
taxation as a building used for purposes considered charitable under the 
common law. 

The assessment coniplained of should, therefore, be cancelled. 





IN RE BOROUGH OF DUMONT. 


(State Board of Equalization of Taxes, May, 1918). 


Hillery Tax Act Limitation— Drainage Obligations. 


In the matter of the petition of Benjamin J. Whittaker for the re- 
duction of the tax rate for 1912 in the borough of Dumont, county of 
Bergen and state of New Jersey. 

Mr. Frank H. Hennessy for the petitioner. 

Mr. David D. Zabriskie for the respondent Taxing District. 

THE BOARD (Memorandum by Mr. Jess): This is an appeal from 
the tax rate of $2.72 in the borough of Dumont, of which 26 cents is for 
state school tax and the balance of $2.46 for county, schoo! district and 
local purposes. 

The following statement of facts was agreed to by counsel for the 
petitioner and respondent: 

“In the year 1905 the tax rate for said borough was $2.42 per $100 
of assessed valuation. In the year 1906 the tax rate for said borough 
was $2.42 per $100 of assessed valuation. In the year 1907 the tax rate 
for said borough was $1.99 per $100 of assessed valuation. In the year 
1908 the tax rate for said borough was $2.23 per $100 of assessed val- 
uation. 

“In the vear 1908 application was made by the borough to the 
County Board of Taxation for permission to increase the tax rate in that 
year in excess of the lawful rate, in accordance with the provisions of the 
amendment to section 4 of the Maximum Tax Rate Law of 1908. 

“In the year 1909 the tax rate for said borough was $2.72 per $100 
of assessed valuation. (No application for an increase was made to the 
County Board this year). 

“In the year 1910 the tax rate for the said borough was $2.48 per 
$100 of assessed valuation. (In this year an application was made to the 
County Board for permission to increase the rate in accordance with 
the amendment of 1908). 

“In the year 1911 the tax rate for the said borough was $2.58 per 
$100 of assessed valuation. (In this year an application was made to 
the County Board for permission to increase the rate in accordance with 
the amendment of 1908). 

“No part of the rate for the year 1912 is based upon any appropria- 
tion or any item for the pay ment of any judgment of any court against 
the borough of Dumont. No part of the rate for the year 1912 is based 
upon or fixed by any appropriation to provide for the cost of construct- 
ing or maintaining any sewerage system authorized by the borough of 
Dumont. The petitioner herein, Benjamin J. Whittaker, is a resident, 
freeholder and taxpayer of the borough of Dumont.” 
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Following the conclusions reached by this Board in the case of 
White v. Hackensack, and Essig vy. Borough of Norwood, we find that 
the tax rate of the borough of Dumont for the year 1912 must not ex- 
ceed $2.31. 

It was shown on behalf of the borough that the tax rate for local 
purposes included a provision for payment on account of certain drain- 
age obligations created by an Act of the legislature, approved April 6, 
1911 (P. L., p. 155), and upheld by the Supreme court in the case of Carl- 
stadt National Bank v. Borough of Hasbrouck Heights, 84 Atl. 1069. 
We are satisfied, however, after full consideration, that even to meet 
such obligations the tax rate as limited by the Hillery Act cannot be ex- 
ceeded without express legislative authority. 

Judgment will be entered in accordance with this finding. 





IN RE SOCIETY GERMAN SEAMEN. 


(State Board of Equalization of Taxes, May, 1913). 
Taxation—Charitable Purposes Now or in Future. 

In the matter of the application of the Society for the care of Ger- 
man Seamen in the port of New York for the removal of the tax as- 
sessment for the year nineteen hundred and twelve, on property situate 
in the city of Hoboken, county of Hudson and state of New Jersey. 

Messrs. Bedle and Keilogg for the petitioner. 

Mr. John J. Fallon for the respondent. 

THE BOARD (Memorandum by Mr. Jess): This is a petition to 
cancel assessments for 1912 on the lands and buildings of the petitioner 
situated in Hoboken, on the ground that the property is exempt from 
taxation. ‘The evidence satisfies us that the buildings of the petitioner 
are used exclusively for purposes considered charitable under the com- 
inon law, and therefore are exempt under the provisions of section 3, 
paragraph 4 of the General Tax Act. The building at No. 60 Hudson 
street, however, was not acquired until sometime in April of last year, 
and was not in use for the purposes of the society at the date of the 
assessment for 1912, namely, May twentieth, but was merely being put 
in condition for such use. Under the authority of the ruling of the 
Supreme court in the case of Institute of Holy Angels v. Borough of 
Fort Lee, we are obliged to hold that this building was not entitled to 
exemption. The assessment of $5,800 on land and $5,000 on buildings 
must therefore be affirmed. 

The assessment of $5,800 on land and $5,300 on building at No. 62 
Hudson street should be cancelled. 





A notification to a customer that an order sent in through a 
drummer will receive prompt and careful attention is held in Courtney 
Shoe Co. v. Curd (Ky.) 38 L. R. A. (N. S.) 903, not to constitute 
an acceptance of the order, so as to complete the contract of sale. 





Property acquired after assessment day is held in Citizens’ Bank 
& T. Co. v. Board of Assessors (La.) 38 L. R. A. (N. S.) 1157, to 
be taxable for the period of the year remaining after its acquisition, 
under a statute requiring all taxable property to be assessed. 
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MISCELLANY 


NEW W.S. DISTRICT ATTORNEY 


On June 5th, President Wilson 
sent in to the U. S. Senate the 
nomination of Mr. J. Warren 
Davis, of Salem County, majority 
leader of the State Senate, as 
United States District Attorney 
for New Jersey. Mr. Davis suc- 
ceeds John B. Vreeland, who has 
been holding over since his term 
expired a year ago. It is the ex- 
pectation that Mr. Davis wili 
name as his first assistant Charles 
Lynch, of Paterson. Lynch has 
been the law associate of Senator 
Hughes and was one of the man- 
agers of Mr. Hughes’ Senatorial 
campaign. 

Senator Davis 


was born at 


Elizabeth City, N. C., March 14, 
1867, and removed with his father 
to Virginia when a small boy. In 
1892 he graduated from the Ches- 


ter Academy, Chester, Pa.; in 
1896 from the Bucknell Univer- 
sity, Lewisburgh, Pa., and in 1899 
from the Crozier Theological 
Seminary, Chester, Pa. Being 
then called as Professor in Crozier, 
he taught there two years, after 
which he spent one year in the 
University of Chicago, two years 
in the University of Leipsic, 
Germany, and two years in the 
University of Pennsylvania Law 
School, graduating there in 1896. 
Ile was admitted to practice at 
the New Jersey Bar at the Feb- 
ruary Term, 1908, and became 
counselor at the Iebruary Term, 
1911, having offices at Mt. Holly, 
Camden and Philadelphia. He is 
a member of the law firm of Davis 
& Davis of the places last named, 
but resides at Pedricktown. He 


became State Senator in 1912, and 
his term would have expired in 
1915. 





CURIOUS CASE FOR FEES. 


A curious case of a suit for legal 
fees for drawing a will came be- 
fore Judge Runyon, of the Som- 
erset District court, on June 4th. 
The plaintiff was Mr. George E. 
Pace, an attorney, and the de- 
fendant Albert A. Voorhees. 
ilaintiff brought suit for $10 for 
drawing a will. He testified that 
he walked three miles to Mr. 
Voorhees’ residence because the 
latter did not want the people to 
see him enter a lawver’s office, or 
even know that a lawyer had been 
called to his house on business. 
After the will was completed, de- 
fendant, he stated, consented to 
come to his office, where the will 
was slowly read over to him, 
paragraph by paragraph, after 
which he pronounced it all right 
and signed it in the presence of a 
witness who had kept outside of 
the building while the will was 
being read. The lawyer said he 
told defendant that it would cost 
him $10 for his services. The de- 
fendant at first said that $5 was 
all he was used to paying for a 
will, but finally consented to pay 
$10, and left saying that he 
would sent the lawyer a check for 
that amount on the following day. 

Defendant, who acted as _ his 
own counsel, handed up a declara- 
tion to the effect that he had sent 
Mr. Pace a check for $10 by mail 
according to promise, ‘but by “an 
intervention of Providence” it had 
evidently been sidetracked be- 
cause plaintiff had, according to 
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subsequent developments, handed 
him a gold brick instead of a will. 
The defendant reflected seriously 
on the lawyer’s ability to draw a 
will. Ile said the most important 
features had been left out, as the 
will made no mention of his be- 
loved wife. He said that his phy- 
sical and mental state was such 
at the time he signed the will that 
he did not notice these omissions. 
He stated that he subsequently 
returned the will to plaintiff to 
have the changes made and the 
lawyer assured him he would do 
the work without extra charge, 
but he had failed to do so. Plain- 
tiff denied that he had left any- 
thing out of the will and a lively 
discussion followed until Judgie 
Runyon admonished the com- 
batants to “stop scrapping.” 

Two odd features were subse- 
quently developed in the case. 
Defendant stated he had not been 
informed by plaintiff that he had 
failed to receive the check until 
nine months after the defendant 
had sent it, and then he, the de- 
fendant, promptly stopped pay- 
ment on the check at the bank. 
On the other hand, plaintiff ad- 
mitted that he had found the 
check among his possessions af- 
ter he had notified defendant that 
it had not been received, and that 
he subsequently discovered that 
the defendant had stopped pay- 
ment on the check at the bank, 
which was probably another in- 
stance of “the intervention of 
Providence.” 

Judge Runyon decided that in- 
asmuch as the defendant had 
signed the will and sent the check, 
he had acknowledged his indebt- 
edness to the plaintiff to the 
amount of $10, and a verdict was 
rendered for this amount and 
costs. 
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QUESTION OF CITIZENSHIP. 


At the June Term of the Su- 
preme court of this state the 
question of citizenship stopped 
Miss Rose F. Albert, of Bloom- 
held, from taking the examination 
for admission to the Bar. She 
was born in Russia, and came 
here four years ago, when her 
iather gave notice of intention of 
becoming a citizen. He gave such 
notice two years ago, and the 
court now says that if there was 
a possibility of her being a citizen 
before the result of the examina- 
tion was known, it would make 
the order. This being impossible, 
the court excluded her from the 
examination. 





HUMORS OF THE LAW. 


His Honor—“This is the third 
time | have sentenced you. What 
have you to say for yourself?” 

Prisoner — “Nothing your 
Honor, except that I am unalter- 
ably opposed to a third term.”— 
Judge. 


“A cat sits on my back fence 
every night, and he yowls and 


yowls and yowls. Now, I don’t 
want to have any trouble with 
neighbor Jones, but this thing has 
gone far enough, and I want you 
to tell me what to do” 

The young lawyer looked as 
solemn as an old, sick owl, and 
said not a word. 

“| have a right to shoot the cat, 
haven’t I?” 

“IT would hardly say that,” re- 
plied young Coke Blackstone. 
“The cat does not belong to you, 
as I understand it.” 

“No, but, the fence does.” 

“Then,” continued the light of 
law, “I think it safe to say you 
have a perfect right to tear down 
the fence.”—E-rchange. 
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A local justice of the peace was 
about to perform the marriage 
ceremony for a colored couple 
who called at his office for the 
purpose. Previous to the per- 
formance of the “official act” the 
justice proceeded to ask the 
usual questions of the prospective 
groom as to his father’s Christian 
name and his mother’s maiden 
name, whereupon the future bride 
chimed in with this remark: 

“You all better not ask me what 
my father’s maiden is, ’cause I 
don’t know !”— National Monthly. 





SERVING EARLY WRITS. 


It was not the easiest thing in 
the world to bring malefactors to 
justice in the early administration 
of the law in Virginia, as the fol- 


lowing returns made to execu- 


tions will illustrate. The extract 
is from the “History of Augusta 
County.” 

In the case of Johnson v. 
Brown (1751), “Not executed by 
reason there is no road to the 
place where he (Brown) lives.” 

Again: “Not executed by rea- 
son of excess of weather.” 

“Nov., 1752.—Not executed by 
reason of an ax.” The ax was evi- 
dently in the hands of the defend- 
ant, uplifted, no doubt, to cleave 
the officer’s skull. 

“Not executed because the de- 
fendant’s horse was faster than 
mine.” 

“Not executed, by reason of a 
gun.” 

“Emlen v. Miller—Kept off 
from Miller with a club, etc.; Mil- 
ler not found by Humphrey Mar- 
shall.” 

“Not executed because the de- 
fendant got into deep water—out 
of my reach.” 
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“Nov, 1754.—Executed on the 
within, John Warwick, and he is 
not the man.” 

“August, 1755. — Forty-nine 
executions returned not executed, 
by reason of the disturbance of 
the Indians.”—Green Bag. 





UNUSUAL RENUNCIATION. 


In New York City, recently, an 
unusual renunciation of a large 
bequest was reported. The news- 
papers said: 

“Earl Campbell Douglas re- 
nounced a bequest of $160,993 for 
$1, according to the appraisal of 
the estate of Mrs. Charlotte Pear- 
sall Walker, who died at 142 East 
Thirty-seventh street on May 27 
last. Mrs. Walker, who was a 
daughter of the late Thomas W. 
Pearsall, left her entire residuary 
estate to Mr. Douglas and did not 
mention her brother, Paul Spof- 
ford Pearsall. On April 4 last, 
less than two months before Mrs. 
Walker died, Mr, Douglas signed 
an instrument in which he said: 
‘I do not wish to accept the said 
devise and legacy and desire 
wholly to renounce the same.’ 

“Mr. Douglas signed another 
agreement by which he accepted 
$1 as consideration for signing 
the renunciation. By this act the 
residuary estate, appraised at the 
figure named, went to Mrs. Walk- 
er’s brother. 

“Lawrence Atterbury, executor 
under the will, makes no explana- 
tion of Mr. Douglas’ act.” 





WARNING TO GRAND JURY. 


In impanelling the two grand 
juries for June, Judge Foster, of 
the General Sessions court of New 
York City, said: 

“You should be very careful in 
your investigations of every case 
presented to you. Many a hard 





MISCELLANY. 


earned reputation has been de- 
stroyed by the filing of unneces- 
sary indictments and the dis- 
missal of the indictment does not 
remove the stigma upon a person’s 
name.” 

He added that the condition of 
criminal prosecution in New York 
County is better than at any time 
in ten years, due to the work of 
District Attorney Whitman and 
his staff. 





OBITUARY. 


Hon. Epwarp 8, ATWATER. 

Hon. Edward Standford At- 
water, until recently Judge of the 
Union county court, died June 3 
at his residence in Elizabeth, of 
general debility. The Judge had 
been more or less ill for a year 
past. Judge Atwater was born at 
Fairfield, Conn., Feb. 18, 1843, and 
was the son of Rev. Lyman H. 
Atwater, D. D., for 30 years a 
member of the faculty of Prince- 
ton University. In 1862 he re- 
ceived his A. B. at Princeton, and 
four years later his I.L. B., at 
Columbia College Law School. 
He studied law with Hon. John 
F. Hageman, of Princeton, and 
was admitted to the Bar as attor- 
ney at the June Term, 1866, and 
as counselor at the February 
Term, 1870. He started to prac- 
tice at Elizabeth. His marriage 
to Miss Gertrude Oakley, daugh- 
ter of Dr. Louis Oakley, also took 
place in 1876. 

Judge Atwater was elected city 
attorney of Elizabeth in 1895. He 
had served also as President of 
the Elizabeth Council and had 
been a member of the Board of 
Education. In addition, he had 
been superintendent of schools in 
Elizabeth. 

His appointment to the District 
court judgship in Elizabeth was 


Judge in Union county. 
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in 1896 and he served on that 
bench until 1906, when he was 
named to succeed Judge Vail as 
In 1908 
he was named by Governor Fort 
for a full term. His health failed 
iast year and in January he ten- 
dered his resignation to the then 
Governor Wilson, who declined 
to accept it until March, when he 
nominated James C. Connelly as 
his successor. 

Judge Atwater was once presi- 
dent of the Elizabethtown Chap- 
ter of the Sons of the Revolution 
and at the time of his death was 
president of the State Sons of the 
Revolution. He was also a mem- 
ber of the Princeton Club, of New 
York; the Elizabeth Town and 
Country Club, the Suburban Club, 
Court Childs, I. O. F., the First 
Presbyterian Church and _ the 
Union County Bar Association. 
He took great interest in matters 
relating to the State Board of 
Health, and frequently wrote legal 
opinions and articles concerning 
that board. 

On the morning of his death, on 
the opening of court, Mr. Samuel 
Schleimer made _ reference’ to 
Judge Atwater’s death and Judge 
Connelly, as President of the 
Union County Bar Association, 
appointed a committee to draft 
suitable resolutions and to arrange 
to participate in the obsequies. 

On June 7th the Committee of 
the Union County Bar Association, 
consisting of Messrs. Schleimer, 
Hyer, Williams, Swift, Parrot and 
VanWinkle, submitted the fol- 
lowing resolutions, which were 
adopted by the Court of Oyer and 
Terminer (Mr. Justice Bergen 
presiding), and ordered spread 
upon the minutes: 

“Honorable Edward S. Atwater, 
after an unblemished life of great 
usefulness, has passed from the 
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activities of this mortal life, and 
the work and companionship that 
so endeared him to this community 
is ended. 

“Because the loss sustained in 
his death is especially recognized 
by the members of the profession 
he honored in his life, it is em1- 
nently fitting that the Union 
County Bar place ‘on record some 
formal recognition of his worth 
as an expression of esteem of our 
departed brother and of our sym- 
pathy with his family. 

“Judge Atwater had continued 
his work during the vears allotted 
to man. Of distinguished ances- 
try, a graduate of Princeton Uni- 
versity, he was admitted to the 
Bar at the June term, 1866, of the 
Supreme Court of this State, and 
as a counselor, February Term, 
1870. He then began the practice 


of his profession in Elizabeth and 


here remained until his death. 
During the last years of his life 
he most acceptably filled the office 
of Judge of the Union county 
courts. 

“The members of the legal pro- 
fession in common with the citi- 
zens of this community and our 
State have sustained a great loss 
in the death of Judge Atwater. 
Hle was active and useful in public 
life and earned and retained the 
respect of the members of the Bar 
for his. sincerely courteous, hon- 
orable and judicious conduct in 
both public and private life. 

“He was prominent in church 
and philanthropic work and in 
patriotic associations, always seek- 
ing the advancement of public 
welfare through the recognition 
and enforcement of the law. He 
adopted and followed a_ high 
standard in the legal profession. 
He possessed a judicial mind and 
temperament and was eminentl 
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fair as a Judge. Of unquestioned 
integrity, he respected and fol- 
lowed the highest traditions of his 
profession. His influence will ex- 
tend far into the future. His rec- 
ord of usefulness is our heritaye. 
His memory will be cherished by 
all who have enjoyed his comps: 
ionship and recognized his worth 
and integrity. We will do well to 
emulate his life and example. As 
has been well said by another, he 
Was a good man, a good citizen 
and a good Judge.” 

Before presenting the resolu- 
tions, the Chairman of the Com- 
mittee, Mr. Samuel Schleimer, ad- 
dressed the Court as follows: 

“If your [lonors please, | desire 
to, at this time, call attention to 
the fact that on Wednesday last 
we were shocked to learn that the 
earthly duties of our late Judge 
and friend, Edward S. Atwater, 
were ended, and that the com- 
munity and Bar had lost one 
whose place can never be filled. 
Throughout his life, publicly, pri- 
vately, at the Bar and as a jurist, 
his every word and act was with 
the sole purpose of doing some 
vood for his fellowman, always 
fearful that he might possibly do 
some one an injustice. When we 
became aware of our loss Judge 
Connolly, as Presiding Judge oi 
our court, and as President of the 
Union County Bar Association, 
appointed a committee to drait 
resolutions so that we might, in 
our small way, show as well as 
possible the love and esteem in 
which Judge Atwater was held by 
those who knew him best, an: 
with your permission [I will now 
read the same.” 

Surrogate Parrot and Mr. Jus- 
tice Bergen then paid verbal trib- 
utes to the many virtues of the 
deceased. 





